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Legal Bite Question of the Issue 
 

Should I Stop Advertising? 
 

By Frank Recker, DDS, JD 
 
Q:  I received a “warning” letter from my state dental board advising me to stop 
advertising sleep dentistry and dental implantology because I was a general 
dentist.  They pointed to a rule which prohibited using words or phrases that were 
“inherently misleading” and that “”implied specialization.”  I use IV sedation (not 
general anesthetic) and am highly credentialed in implant dentistry.  Should I be 
worried? 
 
A:  A dental board serves a very legitimate purpose in protecting the public.  
However, most boards are ill-informed relative to imposing advertising 
restrictions.  It is one thing to enact regulations that restrict commercial free 
speech; but it is something else to be able to constitutionally justify such 
regulations.  A dental board cannot simply decide, on its own, what constitutes 
lawful restrictions on free speech.  It must have evidence, not just speculation, to 
support any such restrictions.   
 
For example, in a recent Indiana case (decided December 31, 2014) in which this 
writer defended the dentist, the Indiana Court reversed a Dental Board order 
finding that the dentist had violated its advertising rules, and declared that the 
Board rules violated the Constitution of the U.S. 
 
In arriving at its decision, the Court noted that the State had no surveys, studies, 
data, or empirical evidence of any real or potential harm to the public that it was 
purportedly attempting to prevent by enacting the rules at issue.  A board cannot 
simply decide on its own that restrictions on commercial free speech are 
justifiable.   
 
For example, a dental board regulation prohibiting a dentist from advertising 
his/her photo while wearing a white lab coat because the public might think the 
dentists were physicians would not be upheld.  Such a conclusion by a board, in 
the absence of empirical evidence of such harm, is not constitutional.  In the 
same vein, without such evidence of harm, a prohibition on words that “imply” 
specialization would likely not be upheld.   
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Any dentist facing a challenge or threat of disciplinary action because of alleged 
violations of a dental board’s advertising rules would be wise to consult with legal 
counsel well-versed in the legal issues relating to commercial free speech.  In my 
experience, too many dentists are willing to “admit” such violations rather than 
challenge them.  And, remember, insurance company-retained defense counsel 
will not challenge any such regulation as the insurance carriers will not pay for 
such challenges prior to formal disciplinary action, when the dentist’s license is 
put in jeopardy.  And, it is very possible that insurance carrier-retained counsel 
will not raise First Amendment constitutional issues in any forum, as they are 
generally not familiar with this area of the law. 
 
In the Indiana Board case noted above, the dentist was formally charged with 
violating multiple advertising regulations, at which time counterclaims were filed 
against the Board alleging that the Board action violated his rights to commercial 
free speech.  After a hearing, the Board’s Order finding the dentist guilty was 
appealed to the Court, which later concluded that the Board had violated the 
dentist’s constitutional rights to commercial free speech, and reversed the Order 
of the Board.   


